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SUPREME COURT OP APPEALS OP VIRGINIA. 

STAUNTON. 

Southern Railway Co. v. Dawson.* 

September 20, 1900. 
Absent, Riely, J. 

1. Kailroads — Passengers on freight trains — Degree of care. When a person be- 

comes a passenger on a freight train he assumes the risks and inconveniences 
necessarily and reasonably incident to that mode of travel, but the degree of 
care required of the railroad company to avoid damage to such passenger is 
as great as if he were travelling on a regular passenger train. 

2. Kailroads — Collisions — Presumption of Negligence. When an injury is inflicted 

as a result of a collision of cars which have become detached from the engine 
drawing them, the presumption is that such collision occurred through the 
negligence of the railroad company, and the burden of proof is on the com- 
pany to establish that there has been no negligence whatever, and that the 
injury has been inflicted by inevitable casualty, or by some cause which human 
care and foresight could not have prevented. 

3. Verdict — Contrary io evidence. The verdict of a jury will not be set aside as 

contrary to the evidence unless the evidence is plainly insufficient to support it. 

4. Verdict — Excessive. A verdict will not be set aside as excessive in the absence 

of anything to indicate that the jury acted under the impulse of an improper 
motive, gross error, or misconception of the subject. 

Error to a judgment of the Circuit Court of Nelson county, in an 

action of trespass on the case, wherein the defendant in error was the 

plaintiff, and the plaintiff in error was the defendant. 

Affirmed. 

C. M. Blackford, for the plaintiff in error. 

8. B. Whitehead, and Diggs & Perkins, for the defendant in error. 

Harrison, J. , delivered the opinion of the court. 

The defendant in error bought a ticket which entitled him to trans- 
portation on a freight train of the plaintiff in error, which was pro- 
vided with a car for the use of passengers, from Covesville, in Albe- 
marle county, to Fabersville, in Nelson county. "While on the way 
the train, consisting of about thirty cars, separated, from some unknown 
and unexplained cause, several cars were derailed, and the separated 

•Reported by M. P. Burks, State Reporter. 
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cars collided with such force that the defendant in error was thrown 
from his seat with great violence and seriously injured. 

This suit for damages followed, and resulted in a verdict in favor of 
the defendant in error for $2,000. 

The sole ground of error assigned is that the Circuit Court refused 
to set aside the verdict upon the ground that it was excessive and con- 
trary to the law and the evidence. 

The plaintiff in error contends that the accident was inevitable and 
that no skill or care on its part could have avoided it, and that the risk 
of such an accident was assumed by the defendant in error when he 
bought his ticket. 

It is well settled that a railroad company is held to as strict an 
accountability for the negligence of its employees in the management 
of a freight train with a caboose attached, in which passengers are 
seated, as the law imposes in the transportation of passengers on trains 
specially provided for that purpose. 

When a person becomes a passenger on a freight train -he assumes 
the risks and inconvenience necessarily and reasonably incident to that 
mode of travel, but life and limb are as valuable in the caboose as in 
the palace car, and the degree of care required to avoid damage to the 
passenger is as high in the one case as the other. Thompson on Car- 
riers, sec. 20, p. 234; Ind. R. R. Co. v. Hoist, 93 U. S. 291. 

Where an injury happens as the result of an accident such as the 
record discloses the presumption is that it occurred by the negligence 
of the railroad company, and the burden of proof is on the company 
to establish that there has been no negligence whatsoever, and that the 
damage has been caused by inevitable casualty or by some cause which 
human care and foresight could not prevent. Balto. & Ohio R. Co. v. 
Noel, 32 Gratt. 394. 

In the case at bar the plaintiff in error has failed to sustain the 
burden thus imposed upon it. The evidence which has been certified 
was sufficient to justify the jury in the conclusion reached, that the 
accident was the result of negligence on the part of the plaintiff in 
error. Certainly it cannot be said that the evidence is plainly insuffi- 
cient to support the verdict, a conclusion necessary to justify this court 
in setting the verdict aside because contrary to the evidence. Kimball 
& Fink v. Friend, 95 Va. 125. 

Nor can the verdict be disturbed upon the ground that it is excessive, 
there being nothing to indicate that the jury, in ascertaining the dam- 
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age, acted under the impulse of an improper motive, gross error, or 

misconception of the subject. Norfolk etc. R. Co. v. Shott, 92 Va. 34. 

For these reasons the judgment must be affirmed. Affirmed. 

NOTE. — The decision in this case as to the degree of care owed by a carrier to 
a passenger, and as to the burden of proof in case of an accident, is based on ele- 
mentary principles, and calls for no special comment. The application of these 
principles to the case of a passenger carried on a freight train is new in this State, 
but manifestly proper. 



Catt, Trustee, and Others v. Olivier and Others.* 

Supreme Court of Appeals: At Staunton. 
September 27, 1900. 
Absent, Harrison and Riely, JJ. 

1. Corporations — Assets — Notes received on condition — Creditors — Ignorance of such 

assets. The makers of notes, delivered to a corporation on conditions which 
have not been complied with, cannot be held liable to creditors of the corpo- 
ration whose debts were not contracted on the faith of such notes, and who 
did not know of iheir existence until after their debts were contracted. 

2. Evidence — Written instruments — Delivery on condition — Parol evidence — Case in 

judgment. Parol evidence is admissible between the original parties to show 
that notes were delivered on conditions which have not been fulfilled. This 
does not vary or contradict the notes. In the case in judgment the receiver 
of an insolvent corporation and its creditors stand on no higher ground than 
the original parties did. 

3. Contracts — Delivery on conditions — Subsequent payments — Waiver. Payments on 

notes delivered on conditions before the conditions have been complied with 
will not be held to be a waiver of the conditions where the maker had the 
right to expect and did expect that the conditions would be complied with, 
and the money applied as he had stipulated it should be. 

Appeal from a decree of the Hustings Court of the city of Staunton, 

pronounced February 17, 1899, in the chancery suit of The William 

Knable & Co. Manufacturing Co. and others v. The Wesleyan Female 

Institute and others, in which the appellees filed their petition praying 

the cancellation of certain negotiable notes made by them, and an 

injunction to restrain the collection or disposition of said notes. 

Affirmed. 
The opinion states the case. 

A. C. Braxton, for the appellants. 

Ranson & Ranson, for the appellees. 

* Reported by M. P. Burks, State Reporter. 



